INTRODUCTION
The Alabama Court of the Judiciary should remove Roy Moore from the Supreme Court of Alabama for a second and final time.
1 Over ten years after being ousted from the Alabama Supreme Court, 2 Chief Justice Moore is embroiled in yet another controversy that involves disregarding the federal courts and creating chaos in the legal system. Moore's behavior, not to mention the ruling by the Alabama Supreme Court in Ex Parte State of Alabama ex. rel.
Alabama Policy Institute (Ex Parte Alabama),
3 is akin to a bad movie sequel that should have never been made and rightfully bombs at the box office.
To be fair, Chief Justice Moore abstained in Ex Parte Alabama, where the Alabama Supreme Court held, by an 8-1 margin that it was not bound by a federal district court's decision invalidating Alabama's same-sex marriage ban, and that same-sex marriage bans did not violate the United States Constitution. 4 To reach this result, the Court took the extraordinary and rare step of exercising original jurisdiction, manufacturing standing by unilaterally realigning the parties, and issuing a writ of mandamus that prohibited probate judges throughout Alabama from issuing marriage licenses to same-sex couples. The Court's ruling ignored the fact that the lends credence to the argument that "in Alabama they give you rights and then they take them away." 12 Technically, the Alabama Supreme Court did not err in disregarding the federal court's order. 13 However, the fact that it did so is troubling. Even more troubling are the legal gymnastics that the Court engaged in to achieve what even a casual observer knew would be a decision reaffirming traditional marriage. Ironically, the Court's decision -and the legal jujitsu it employed --makes the best possible case for same-sex marriage. Among other things, the decision threatens to disrupt the country's delicate system of cooperative federalism, undermine the rule of law, and tar the judiciary with the taint of arbitrariness. 14 Make no mistake: this case is not about states' rights. It is about the integrity of the judicial system, which rises and falls on the public's perception that judges are impartial and objective decision-makers, not selfinterested actors who view the law as a vehicle to impose their policy predilections on citizens.
Importantly, should the U.S. Supreme Court rule in favor of same-sex marriage, its decision should rest on equal protection principles, not a nebulous and non-textual concept of liberty. 15 Such reasoning will ground this right in the text, or at least a reasonable interpretation thereof, and minimize the inevitable, albeit hollow, cries of 'activism' that will accompany such a decision. After all, federal courts must intervene sometimes to protect the rule of law, preserve democratic governance, and safeguard equal rights, particularly when Alabama judges ignore a (March 9, 2015) , available at: http://www.annistonstar.com/opinion/hot-blast-a-law-professor-s-opinion-about-thealabama/article_4890d286-c685-11e4-bd80-0fb129f368dc.html. 14 See Ronald Kroroszynski, Alabama's Dangerous Defiance (Mar. 6, 2015), available at: http://www.nytimes.com/2015/03/06/opinion/alabamas-dangerous-defiance.html?_r=0. 15 See U.S. Const., amend. XIV ("All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the state wherein they reside. No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws").
federal court ruling or decide to impose the death penalty despite a jury's recommendation of life imprisonment. 16 In addition, Roy Moore should be removed from the Alabama Supreme Court for the second and last time. Moore recently went so far as to suggest that he would ignore the Supremacy Clause and not respect a U.S. Supreme Court ruling in favor of same-sex marriage.
17
That statement brings back memories of Governor Wallace's infamous stand at the schoolhouse door. At least Wallace had a change of heart later in life and distanced himself from his "segregation now, segregation tomorrow, and segregation forever" speech. Court ordered briefing, including on the issues of whether the Court had subject matter jurisdiction and whether the plaintiffs had standing. 29 The Court also realigned one of the parties -a probate judge --who had refused to issue a same-sex marriage license, and collectively referred to the plaintiffs as relators. 30 The relators argued that Alabama probate judges have a ministerial duty to comply with Alabama law, thus rendering the district court's order unenforceable against those judges. The respondents -probate judges who had followed the district court's order -argued that the writ should not be issued because it would require the Alabama Supreme Court to determine whether the same-sex marriage violated the United States Constitution, a matter over which the court did not have jurisdiction.
31
The Alabama Supreme Court disagreed and issued the writ. To achieve this result, the doctrine," a seldom-used exception to the standing requirement. 59 This doctrine applies when public rather than private rights are at issue, and does not require the litigant to demonstrate an actual injury or an interest that differs from the general public. 60 Given that the Court had unilaterally realigned the parties to include as a plaintiff a probate judge who had refused to issue same-sex marriage licenses, the Court was able to conclude both that standing existed and that the mandamus was warranted to "procure the enforcement of a public duty." 61 The Court also relied on the related concept of "public interest standing," which allows courts to issue writs of mandamus "in matters of great public interest . . . to compel an officer to perform his or her duty." 62 In such cases, the "only interest necessary is that of the people at large." 63 Once again, the dissent exposed the flaws in this reasoning. Judge Shaw explained that, although "citizens cannot sue in the name of a state to compel a public officer to perform a legal duty in which the public has an interest," 64 they cannot do so when the issue relates to "the sovereign rights of the state." 65 Undoubtedly, the authority of Alabama to limit the definition of marriage to opposite-sex couples implicated its sovereign powers, and therefore, barred citizens from suing on the state's behalf. The Alabama Supreme Court's conclusion to the contrary prompted the dissent to state that "[t]his Court is applying a different rule in this case." 66 Indeed, if the typical standing requirements had applied -as they should have -none of the parties would have had standing. The relators did not suffer an injury "in a personal and individual way," 67 that distinguished them from members of the public who shared their views about same-sex marriage. Of course, the fact that the Court had to go to such great lengths -adding a plaintiff and relying on a rarely used exception to the typical standing requirements -shows how desperate the court was to prevent same-sex couples from marrying.
Furthermore, the notion that there was an urgent public interest in enforcing a public duty rested on the assumption that same-sex marriage was a threat to the public interest, and that the district court's order did not create a new duty requiring probate judges to issue same-sex marriages, particularly after the Eleventh Circuit and U.S. Supreme Court denied Alabama's appeals. Perhaps most telling was that the Alabama Supreme Court had to distinguish its own precedent, which established that, where the sovereign rights of the state are implicated, writs of mandamus can only issue if the Attorney General, not a probate judge, is the relator. 68 The only exception to this rule is where another public official has an interest that is "peculiar" and thus different from the Attorney General, such that standing would be justified. The Alabama Supreme Court held that the probate judge had a "peculiar interest" 69 because the judge was directly responsible for issuing same-sex marriage licenses, although it held earlier in the opinion that the probate judges' interest was no different than the general public. This is a textbook example of manipulating the law to achieve a preordained outcome.
C. THE COURT'S RATIONALE FOR UPHOLDING SAME-SEX MARRIAGE BANS -PROCREATION AND CHILD REARING -ARE MERITLESS [who] benefit from the love and care of both mother and father." 86 In doing so, heterosexual marriage "creates the family" and "provides the optimum environment for defining the responsibilities of parents and for raising children to be productive members of society."
87
Consequently, permitting same-sex marriage would undermine "the fundamental unit of society," 88 which is to promote "stability and welfare . . . [and] the general good of the public."
89
The problem with the Court's reliance on the procreation and child rearing rationales is that these objectives are furthered, not undermined, by permitting same-sex marriage. In fact, both of these rationales have been thoroughly and convincingly debunked by a number of state and federal courts. adopt children, such bans actually undermine this interest because adopted children of same-sex couples will always be raised by unmarried couples:
If the fact that a child's parents are married enhances the child's prospects for a happy and successful life, as Indiana believes not without reason, this should be true whether the child's parents are natural or adoptive. The state's lawyers tell us that "the point of marriage's associated benefits and protections is to encourage child-rearing environments where parents care for their biological children in tandem." Why the qualifier "biological"? The state recognizes that family is about raising children and not just about producing them. It does not explain why the "point of marriage's associated benefits and protections" is inapplicable to a couple's adopted as distinct from biological children.
102
Moreover, since "married homosexuals are more likely to want to adopt than unmarried ones if only because of the many state and federal benefits to which married couples are entitled," 103 the state actually had an interest in legalizing, not prohibiting, same-sex marriage.
Thus, the "more willing adopters there are, not only the fewer children there will be in foster care
or being raised by single mothers, but also the fewer abortions there will be," 104 as women are less likely to have abortions if they know that an unborn child is likely to be adopted. In essence, These matters, involving the most intimate and personal choices a person may make in a lifetime, choices central to personal dignity and autonomy, are central to the liberty protected by the Fourteenth Amendment. At the heart of liberty is the right to define one's own concept of existence, of meaning, of the universe, and of the mystery of human life. Beliefs about these matters could not define the attributes of personhood were they formed under compulsion of the State.
111
Indeed, "persons in a homosexual relationship may seek autonomy for these purposes, One starts from the premise that governments got into the business of defining marriage, and remain in the business of defining marriage, not to regulate love but to regulate sex, most especially the intended and unintended effects of male-female intercourse. Imagine a society without marriage. It does not take long to envision problems that might result from an absence of rules about how to handle the natural effects of male-female intercourse: children. May men and women follow their procreative urges wherever they take them? Who is responsible for the children that result? How many mates may an individual have? How does one decide which set of mates is responsible for which set of children? That we rarely think about these questions By creating a status (marriage) and by subsidizing it (e.g., with tax-filing privileges and deductions), the States created an incentive for two people who procreate together to stay together for purposes of rearing offspring. That does not convict the States of irrationality, only of awareness of the biological reality that couples of the same sex do not have children in the same way as couples of opposite sexes and that couples of the same sex do not run the risk of unintended offspring. That explanation, still relevant today, suffices to allow the States to retain authority over an issue they have regulated from the beginning.
125
Given that there was at least a plausible basis to justify same-sex marriage bans, the best manner in which to resolve this issue was through the democratic process. In the Court's view, "if federal court denies the people suffrage over an issue long thought to be within their power, heterosexual couples who have the ability and desire to procreate will suddenly decide to forego childbirth. In addition, permitting same-sex marriage will provide children of same-sex couples with a stable home and family environment that enjoys the same social and economic benefits as opposite-sex couples. In other words, as the Windsor Court held, same-sex couple will have equal dignity under the law, not be relegated same-sex couples to "second tier" marriages just as the separate but equal doctrine relegated African-Americans to second-class citizenship.
133
The dissenting opinion made precisely this point. Opponents of same-sex marriage bans That is precisely where Roy Moore -and the rest of the Alabama Supreme Court -got it wrong.
They allowed their personal beliefs -and animus toward same-sex couples -to engineer a startlingly dishonest interpretation of the law and a disheartening attack against same-sex couples.
Judge Shaw criticized the majority for its manipulation of the law and for the "unforeseen consequences [that will occur] in future cases." 138 The immediate consequences for same-sex couples are as troubling as the unforeseen consequences to the integrity of our judicial system.
Same-sex marriage does not harm children, the institution of marriage, or opposite-sex couples' ability of procreate. It reflects the basic principle that, absent legitimate government interests, every citizen is entitled to be treated equally under the law and to fully enjoy the rights and protections enumerated in the Constitution. When court rulings compromise that core value, they threaten the liberty and equal dignity guaranteed to every citizen. Put simply, "[t]rue freedom requires the rule of law and justice, and a judicial system in which the rights of some are not secured by the denial of rights to others." 139 For that reason, the United States Supreme Court should hold that same-sex marriage bans violate the Equal Protection Clause, and put another nail in the coffin of discrimination and inequality.
